
 
 
 
 

Pursuing Opportunity and Prosperity 
Conference 

 
 
 
 

The Future of Competition Policy 
 
 
 
 

 
Professor Allan Fels AO 

 
Dean 

 Australia and New Zealand School of Government 
 
 

November 14th 2003 
 
 

The Melbourne Institute and The Australian 
 

 

 
 



 2

Contents 
 
 
 

 
INTRODUCTION..........................................................................................................3 

INTERNATIONAL COMPETITION ISSUES ...............................................................3 

Global Cartels .............................................................................................................4 

Global Mergers ...........................................................................................................7 

Can Small Countries Cope with Global Mergers? ..................................................8 

Market Power ............................................................................................................11 

Trade and Competition ............................................................................................11 

Intellectual Property Laws.......................................................................................13 

Some Global Policy Issues .....................................................................................16 

THE PROFESSIONS .................................................................................................18 

The Role of the Australian Competition and Consumer Commission ...............19 

The Framework for Assessing Competition Issues .............................................21 

CONCLUSIONS.........................................................................................................26 

 



 3

 

INTRODUCTION 
 

I want to deal with two important specific areas of competition policy: 

 

(a) the international dimension 

(b) the professions 

 

Both are relatively new areas of activity and are likely to be of growing importance in 

the future. 

INTERNATIONAL COMPETITION ISSUES 
 

There has been a spate of reports and discussions about Australian competition law 

and policy, with two of the most notable reports being the Hilmer and Dawson 

reviews.  None have considered developments at a global level. The two reviews 

were relatively inward looking. 

 

Generally speaking, globalisation has positive effects on promoting competition, in 

widening consumer choice, and opening up new business opportunities.  However, it 

can be associated, in some cases, with anticompetitive behaviour on an international 

scale and this can pose problems for national governments which have difficulties in 

dealing with behaviour taking place in other countries that can affect their own 

economies. 

 

In this part of the paper I will particularly focus on the areas of global cartels and 

global mergers, although I shall also mention some other areas where the global 

dimension to anticompetitive behaviour is relevant, including the debate about the 

interaction of trade policy and competition policy and some of the policy choices 

being discussed at the WTO, OECD and the new International Competition Network 

(ICN).   

 

Some of the key themes which I wish to emphasise are: 
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• the new forces of globalisation, new technology and liberalisation are generally 

beneficial for consumers and business and for the efficiency of the world 

economy and national economies that make it up; 

• however, on important occasions these new forces can give rise to new forms 

and new areas of market power, anticompetitive conduct and consumer 

exploitation; 

• there is a need to apply the traditional principles of competition law and policy 

and consumer protection in these new cases; 

• in some cases there is also a need to consider changes in institutional 

arrangements.  For example where anticompetitive behaviour crosses national 

boundaries enhanced international coordination or even a combined international 

effort is required; 

• the debate about the effects of globalisation is usually too simple.  Business 

leaders welcome it uncritically. Critics see it as harmful.  What is necessary is to 

maximise its benefits by regulating harmful global anticompetitive behaviour. 

 

Global Cartels 
Global cartels, that is, cartels organised on an international scale, have long existed 

ever since the beginnings of international trade.   

 

However, there appears to have been a sharp increase in the extent of global cartel 

activity, or at least in its detection, in the past few years.  If there has been an 

increase in the amount of international cartel activity, rather than just an increase in 

the amount that has been detected, this is probably because of the impact of trade 

liberalisation.  Liberalisation is generally good for competition, but it tends to put 

pressure on firms that have dominated particular local markets without much 

international competition.   Facing competition for the first time, some of them tend to 

get together with producers in other countries who also face similar pressures 

because of the global character of liberalisation, to divide up world markets and to 

agree on prices and output. 
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One other explanation of increased detection has been the introduction of more 

effective leniency programs by regulators.  Basically the first member of the cartel to 

confess faces no fine.  

 

The vitamins case is the most spectacular example of an international cartel.   

Vitamins are an important product supplied to the food processing industry and the 

animal feed industry.  There is also a small amount supplied to consumers directly.   

Food companies blend raw vitamins into products like bread, rice and juice.   The 

animal feed industry buys huge amounts of bulk vitamins to produce healthier and 

faster growing livestock.   An example would be huge chicken farms.   The vitamins 

cartel affected $5-6 billion of US commerce.   The worldwide effect would be much 

greater – over $20 billion. 

 

There is evidence that the cartel increased prices by around 70 percent during the 

1990’s. 

 

The conspiracy appears to have begun in 1989 when executives at Roche AG, and 

BASF began holding talks about price fixing.    They decided to carve up the vitamin 

market and to recruit other major vitamin makers to come in on the arrangement, like 

Rhone-Poulenc of France and Takeda Chemical Industries from Japan.  Later, yet 

further vitamin producers joined the cartel.   Nearly all world vitamin producers now 

face massive fines.  Already Roche has paid fines of $US500 million and the total 

fines already collected exceed $US1 billion in the US alone.  There have been prison 

sentences.  Fines in other countries and damages cases lie ahead.    

 

The cartel appears to have operated in a fairly stable manner for over ten years.  

There were frequent high level executive meetings.   There were very detailed 

arrangements involved in the administration of the cartel, including careful budgeting, 

market allocation, price fixing and so on.    

 

Another important cartel concerned Archer Daniels Midland (ADM) which in 1996 

paid $100 million to settle US charges about price fixing conspiracies that occurred 
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with European and Japanese firms to fix the prices of feed additives.  Some top 

executives are now in jail.   The Archer case was revealed by Mr Mark E Whitacre an  
ADM executive who secretly taped recorded company executives discussing price 

fixing with rivals.   In fact, he very conveniently was able to arrange for the videoing, 

as well as recording, of these meetings for a couple of years.   An entertaining tape 

of the proceedings of this cartel is available.  There is an excellent book called The 

Informant:  A True Story, by Kurt Eichenwald of the New York Times (2000) which 

gives the details. 

 

The Archer Daniels Midland’s case involved international cooperation between 

American, Japanese and European firms to fix prices in the worldwide food and feed 

additives industries. 

 

Another important case concerned UCAR International Inc which pleaded guilty to 

participating in an international cartel which agreed to fix prices and allocate market 

shares in the US $500 million graphite electrodes industry. 

 

The US is currently investigating a number of other international cartels.   There are 

many Grand Jury investigations.  There are still some major cartels still to be 

disclosed.  

 

The above conspiracies involved secret meetings of high level executives in a 

number of countries around the world.   Typically the meetings were held outside the 

United States where fear of imprisonment, high penalties and detection is greatest.   

A significant number of meetings were held in the Asian region. 

 

Consumers around the world are currently suffering from what appears to be an 

international cartel that restricts their access to digital versatile discs (DVDs). The 

cartel, headed by major film studios in agreement with the manufacturers of DVD 

players, has divided the world into regions. This ensures that DVDs on sale in 

Australia, for example, will only function on a DVD player licensed for Region Four 

that includes Australia.  The stated aim is to protect cinema ticket sales by 

preventing people viewing movies on DVDs in their homes before distribution to 
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cinemas.   The agreement, however, facilitates price-discrimination.  The Australian 

subsidiaries of US film companies have been requested by the Australian 

Competition and Consumer Commission to explain their actions.  The European 

Commission has also been taking an interest in this matter. 

 

The existence of international cartels on a rather large scale is an important reason 

why steps need to be taken to enhance the extent of international cooperation in 

competition law and also why every country in the world needs to consider having a 

competition law and policy of its own and to enforce it properly. 

 

Global Mergers 
In recent times there has been a spectacular increase in the extent of international 

merger activity, in one sector after another–finance, communications, oil, airlines, 

pharmaceuticals, automotive, professional services and so on. 

 

There are more mergers affecting many countries at the one time than ever before.  

Assets, customers, suppliers, actual competitors and potential competitors of 

merging entities are scattered across a growing number of countries resulting in 

more national markets being affected by multi country mergers. 

 
As tariff and non-tariff barriers are reduced, markets are deregulated, technical 

standards are harmonised, international transportation and communication networks 

improve, information technology matures and electronic commerce grows, markets 

become increasingly global, more corporations turn multinational, and markets can 

become exceedingly concentrated in some cases. 

 

At the same time to look at the matter from another perspective, more multinational 

firms are becoming exposed to merger review processes applied by a large number 

of national competition authorities.  There are more competition authorities than ever 

before.  Some 90 countries currently have, and about 20 others are in the process of 

having, competition laws;  more than 60 countries have premerger notification 

requirements, with Australia being something of an exception amongst OECD 

countries. 
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For  the most part, global mergers are not anticompetitive and pose no major 

challenge to the global economy’s major competitiveness.   Indeed, in many cases, 

they enhance competitiveness and improve economic efficiency by creating more 

efficient arrangements for international business transactions.   

 

Whilst in most cases the reason for mergers occurring on a global basis reflect 

simple commercial logic without harm to competition nevertheless it must be 

recognised that some global mergers may have the aim of stultifying competition.  

Just as with global cartels there may be cases where trade liberalisation threatens 

firms with market power previously created or strengthened by trade barriers.  As a 

result some firms in different countries that were previously largely protected from 

competition by trade and investment barriers face competition between themselves 

for the first time and may decide to merge. 

 

It is therefore important that there is scrutiny about global mergers. 

 

Can Small Countries Cope with Global Mergers? 
In smaller countries, do global mergers pose an economic threat with which they are 

powerless to deal? 

 

As I have said for the most part, the global mergers are not anticompetitive.  Most of 

them are logical commercial developments occurring in response to the forces of 

globalisation, technological change and liberalisation.   For example, many of the 

financial sector mergers in Europe are a response to the advent of the Euro which is 

leading to the emergence of a single European financial market.   In the United 

States many of the financial mergers are a response to deregulation of financial 

markets which had previously prohibited operations on a truly national scale within 

the United States.    

 

Likewise, telecommunications mergers have a great deal to do with the emergence 

of a liberalised approach to telecommunications and the breaking down of barriers to 

international transactions.   Similarly with airline alliances. 
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Another reason why these mergers do not deeply concern me is that these days in 

particular, major anticompetitive mergers are likely to be stopped by major 

authorities.   In this respect, the United States after a rather quiet period in the 1980s 

has become far more active in the public enforcement of antitrust law.  The signs are 

that the Bush Administration is continuing to be vigilant about mergers, even if it 

eases pressure a little on monopoly behaviour.  The European Union is also far more 

active than in the past.  Japan and Korea are also stepping up some of their antitrust 

activities.  Indeed in some respects the real issue is that some global mergers have 

to be approved by so many regulators in so many countries that greater cooperation 

between regulators is required to prevent unobjectionable mergers from being 

inadvertently blocked. 

 

However, it still remains the case that some mergers that occur internationally can 

damage competition and will force consumers to pay more in certain countries with 

particular market structures.  Are these countries powerless to act?    

 

My own view is that generally they are not, although there may be some exceptions 

to this generalisation.   I shall take Australia as an example.   When Gillette tried to 

take over Wilkinson Sword in the wet shaving market, the ACCC opposed the 

merger successfully in the Federal Court of Australia, even though the transaction 

occurred offshore.  The ACCC succeeded in having a divestiture imposed upon the 

companies with the selling off of the Wilkinson Sword brands to an independent 

buyer for ten years. 

 

This case established the jurisdiction of the Trade Practices Act with respect to off 

shore mergers and showed that strong remedies are possible.    

 

The only disappointing feature of this case is that the remedy may not have 

responded very adequately to the harm to competition. 

 

Moreover, when a merger occurs that is anticompetitive, it is often possible to 

resolve it in a manner that does not damage competition.   A fairly recent example 
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was the attempt by the British American Tobacco Company (trading in Australia as 

WD & HO Wills) to take over Rothmans.   In some countries this would not have 

damaged competition.  However, in Australia it was clear that it would.   There were 

only three companies – WD & HO Wills, Rothmans and Philip Morris – and imports 

were fewer than one per cent.   The Commission considered that a merger of two of 

three big players would reduce competition.   It opposed the merger.   Following this, 

British American Tobacco and Rothmans decided to release 17 per cent of the total 

brands of cigarettes on the market and they were acquired by Imperial Tobacco, a 

major international tobacco organisation which has now entered Australia aided by 

an initial 17 per cent market share and the introduction of its own well established 

brands into Australia.   Some coincidental changes in tax law also boosted imports.  

As a result, there remains three strong credible players in the Australian market and 

the original merger between British American Tobacco and Rothmans has been able 

to go ahead in Australia as well as in other parts of the world.    

 

The point is that very often practical solutions can be found to seemingly difficult 

problems.   

 

Another case the ACCC dealt with was the Coca-Cola proposed acquisition of 

Schweppes.  This was an interesting merger because it was never proposed that it 

should occur in the US where there were clear antitrust problems.   The merger did 

not proceed in France where there were antitrust problems which were made clear in 

the Orangina case.   Moreover, there were problems with the merger in the 

European Union. 

 

Australia opposed the merger.   It noted strong opposition by many outlets that sell 

Coke.   Following that, Coca Cola put two proposals to try and meet ACCC concerns 

but, in each case, the Commission believed that they could not overcome its 

concerns.  The essential concern of the Commission was with the merging of the two 

sets of brands, ie, Coca-Cola brands and the powerful international brands of 

Schweppes.  The undertakings to which I have referred and which were rejected by 

the ACCC, all failed to address this fundamental concern.   They involved 

concessions about other minor brands and some other arrangements.  The merger 
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did not go ahead in Australia or in many other countries which shared ACCC 

concerns. 

 

Another interesting solution has occurred in a couple of cases where the 

Commission had initial concerns.   When BHP, Australia’s major steel company, 

wanted to take over New Zealand Steel, the Commission believed that there could 

be some anticompetitive effects in certain parts of the steel market, even though 

international trade would take care of many problems.  However, when the 

Commission objected, a practical solution was found.  The Government agreed to 

reduce tariffs on an accelerated basis in relation to those parts of the market where 

there could have been an anticompetitive effect. 

 

Accordingly, it is my provisional view that many of the problems for competition 

created by global mergers can be met by appropriate action in domestic markets.   I 

cannot rule out the possibility that cases may arise where an offshore merger takes 

place that is harmful to a small country and for which it is not possible to fashion an 

appropriate local solution. 

 

Market Power 
The abuse of market power is one of the key issues for competition policy.  However, 

it is not my intention to discuss issues of the abuse of market power occurring on a 

global basis other than to highlight one point.   This is that the Microsoft case in the 

United States has been essentially about anticompetitive arrangements in the United 

States which have a global effect.   It is part of the global competition picture.  

Incidentally, the Microsoft case illustrates the importance of applying antitrust law to 

areas of the economy which are characterised by high rates of technological 

innovation, but that is a subject for another day. 

 

Trade and Competition 
Before proceeding further, I would like to deal with one subset of the problems 

concerning the international dimension of competition policy.   This concerns the 

interaction between trade policy and competition policy.   I emphasise that this is 
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only one aspect of the global competition policy scenario but this fact is not always 

recognised.   

 

The essence of the debate about the interaction between trade and competition 

policy can be summarised as follows below. 

 

First, trade policy liberalisation can be frustrated by failures in the enforcement of 

competition policy.   For example, supposing a country liberalises trade, allowing a 

potential flow of imports following the reduction or elimination of trade barriers.    

The benefits to consumers of this liberalisation can be defeated by restrictive 

practices in the liberalising market.   For example, retailers in the liberalising market 

may reach agreement with manufacturers in the home market not to accept imports.   

Entry into that distribution sector may be difficult.   Trade policy liberalisation in such 

cases can clearly be frustrated by failures to enforce competition policy properly, eg, 

if the regulator does not exist or fails to take action to stop anticompetitive practices. 

 

Second, it is important to note the reverse relationship.  Trade policy can be highly 

anticompetitive.  For example, nearly all forms of import protection whether they be 

quotas, tariffs, anti dumping laws and so on can reduce competition and damage 

consumer interests.   Trade policy can be usefully regarded as an area of 

competition policy that has gone badly wrong!  It is important that the debate about 

the damaging effect on trade of failures in competition law enforcement be balanced 

by recognition of the damaging effects on competition and consumers of trade 

restrictions.  

 

Third, it is important to note that in this debate there is another extremely important 

variable which may be at work – regulation.   Very often it is Government regulation 

rather than failures in the enforcement of competition law that are the true obstacle 

to imports, to trade liberalisation working and to competition working.   What is 

needed is a three-way debate about the relationship between trade, competition 

policy and regulation, rather than a debate that is focussed too narrowly on trade 

protection and failures in competition law and enforcement. 
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It is this debate which has given rise to the inclusion of discussions about 

competition policy in the latest round of world trade negotiations. 

 

Intellectual Property Laws 
Intellectual property laws are an interesting example of the interaction of trade, 

competition and regulatory laws. 

 

Intellectual property law has, in my view, been captured by the interests of producers 

in countries which are net exporters of intellectual property.   In particular, the 

statutory restrictions on parallel imports under copyright law have enabled massive 

unjustified price discrimination between countries, have hindered and distorted 

competition and imposed draconian restrictions on international trade.   In 

Australasia, especially, we are losers from these laws.   

 

Although there is no relevant international treaty, most countries have enacted laws 

which effectively prevent retailers from freely importing, for purposes of retailing, 

products with copyright attached to them such as CDs, books, computer software 

programs, pharmaceuticals and quite often a range of other copyrighted (and in 

some cases) patented products.  Generally the laws state that no one can import a 

copyrighted product for the purposes of resale without the approval of the holder of 

the copyright owner (which approval is not normally given).  There is usually no 

restriction on individuals importing products for their own use as long as they do not 

resell.  

 

There is a very substantial regulatory restriction on international trade.  (Note, that it 

should be distinguished from commercial arrangements which may establish 

exclusive distribution arrangements).  The restriction confers exclusive rights, in 

some cases monopoly rights, to import certain products.  Often the markets are 

narrow and the climate of competition is affected by the import restriction.  The 

evidence shows that massive international price discrimination has occurred as a 

result.  Whilst there may be some areas of market failure or market imperfection in 

relation to distribution, (e.g. free riding on promotional efforts by the copyright 

owner), they do not seem sufficient to justify the restrictions.  As to market failure 
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that would arise from the copying of products based on intellectual property, these 

problems are overcome by the existence of copyright laws which prohibit copying by 

non-owners.  There seems to be no case, once a product is released on the market 

validly in accordance with copyright law, for there to be regulatory restrictions in its 

international distribution.  

 

I am heartened that some change is occurring in some parts of the world – New 

Zealand has abolished parallel import restrictions, Australia has removed restrictions 

in some areas and Japan’s Supreme Court has relaxed them in patents. 

 

There is a lively debate in Europe at this very moment about parallel import 

restrictions.  Generally speaking it was long ago recognised as incompatible with the 

free trade principles of the European Union that there should be restrictions on 

parallel imports of any products including those products protected by intellectual 

property law.  However Europe has generally prohibited parallel importing of 

copyrighted, patented and other intellectual property protected products from the rest 

of the world.  Just recently some courts in Europe have opened the door a little by 

indicating that the restrictions do not apply unless there are very explicit indications 

from the owners of copyright that parallel imports are restricted.  The law in this area 

is still being settled.   

 

Another important point is that within the European Commission itself there is a 

policy, as distinct from legal, debate about whether parallel import restrictions with 

respect to the rest of the world should be removed.  A number of major countries are 

pressing for changes to the rules but with strong opposition, apparently from France 

and Germany amongst others. 

 

Even in the United States there is a debate about parallel import restrictions.  The 

Supreme Court ruled that in relation to products made in the United States and 

exported to the rest of the world the restrictions on parallel imports did not apply 

where those products were reimported into the United States.  More recently there 

has been a debate about the justification of parallel import restrictions in relation to 

pharmaceutical products which are on sale more cheaply in countries such as 



 15

Canada.  And most recently of all the debate flared in relation to the provision of 

medicines, especially for AIDS, to third world countries. 

 

In Australia the Parliament recently removed totally import restrictions in relation to 

computer software.  Some liberalisation occurred in 1991 in relation to books. 

 

There have been some improvements in the position concerning CDs as a result of 

the reforms which totally removed the parallel import restrictions.  The CD reforms 

were introduced at around the same time as the Australian exchange rate fell sharply 

and this meant that the extent of price reductions was not very large.  However if one 

takes real CD prices at the time of the reforms and adjusts them for changes in the 

exchange rate, then the current level of prices is some $AUD7 below that projection.  

In other words in the absence of reforms it is arguable that the price of compact 

discs would have risen to around AUD$35.00 whereas they are now priced at around 

AUD$28.00.  Of course in some major outlets which have purchased parallel imports 

the prices of new release CDs are around AUD$20.00. 
 
The ACCC has been involved in litigation before the Federal Court of Australia.  It 

successfully alleged in the Federal Court that certain record companies acted 

unlawfully by pressuring retailers in Australia not to accept parallel imports.  The 

Commission’s case is a demonstration of the need to back-up trade liberalisation 

with the appropriate application of competition laws to stop the benefits from being 

eliminated by anticompetitive behaviour. 

 
Another important reform to parallel imports concerns the legislation which now 

prevents the use of copyright in packaging and labelling from being used to prevent 

parallel imports.  The legislation covers a wide range of products including food, 

drinks, clothing, footwear, toys, spare parts, cleaning agents, perfumes and many 

others. 

 

These reforms are a positive move.  However, I believe that for countries 

contemplating  reform, all restrictions on parallel imports should be removed, as has 

happened in New Zealand, rather than adopting a piecemeal approach. 
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Some Global Policy Issues 
Let me now turn to some policy issues.  First it seems obvious that in an economy 

characterised by ever increasing degrees of economic interaction between countries 

with ever greater activity on the part of multi national firms with global cartels and 

global market power that some kind of international effort is needed to deal with 

some of the problems.  National governments alone cannot deal with all global 

problems. 

 

Not only is it clear from the preceding discussion that more steps need to be taken at 

an international level to deal with global and other forms of global anticompetitive 

conduct, but it is also clear that there are some areas in which business would 

benefit from the adoption of a global approach eg the improved processes for 

dealing with multi-jurisdictional mergers.   

 

Business is becoming increasingly organised on a global scale but competition policy 

is still largely organised on a national basis. 

 

By and large competition policy has lagged behind other fields of corporate 

regulation – fields such as those concerned with fraud, tax evasion, money 

laundering and so on – in regard to international cooperation. 

 

There is no international regulator to combat the cartels which means the regulators 

of all countries must work as a team. 

 

 

A target for all regulators in the new century is greater cooperation to stem the power 

of international cartels.  This includes a greater sharing of information, often lacking 

in the past. Progress is being made, however, as demonstrated by a groundbreaking 

bilateral treaty by Australia with the US to share confidential information. Australia 

and the USA have the advanced confidential information-sharing and investigation 

cooperation scheme.  There is also increased cooperation between the US and the 

EU and more discussion in international forums.   
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The OECD is one forum in which a great deal of activity is occurring.  A key 

emphasis is on “convergence”.  The idea here is to have member countries within 

the OECD adopt as far as possible similar competition laws and similar vigorous 

levels of enforcement of them.  Equally importantly convergence is sought in relation 

to the many countries who are not members of the OECD who are currently 

introducing or considering introducing competition laws.  The OECD is playing a 

significant role in ensuring best practice in all these countries. 

 

Regarding the issues of the interaction of trade and competition policy discussed 

earlier, much of the intellectual input into this subject is coming from the OECD but 

even more importantly the World Trade Organisation (WTO) has established a 

working group discussing issues about the inter-relationship between trade and 

competition policy.  We should know by Christmas something about the fate of this 

aspect of the WTO negotiations following the Cancun fiasco. 
 

Recently there have been important steps taken towards establishing a Global 

Competition Initiative and a Global Competition Forum, the latter being at the OECD. 

These complementary events are being driven by a number of factors.  The USA is 

uncomfortable with the idea of the WTO having decision making powers in relation to 

competition questions and is keener on a separate initiative.  The European Union 

also supports the idea of a global competition initiative.  The OECD for all its 

valuable work is seen as having some limitations because its membership does not 

include major developing countries and it is an organisation made up of 

governmental representatives only.  Accordingly there is discussion of taking an 

initiative which would extend beyond the OECD or the WTO but be complementary 

to them. 

 

There is virtually no thought at this stage of establishing a world competition 

authority nor of establishing a world competition law.  Indeed most people think that 

such an ambitious undertaking would be likely to distract attention from the real 

progress being made on a day to day basis in increasing the cooperation and 

convergence between countries 
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THE PROFESSIONS 
 

In this paper I want also to discuss competition issues in a relatively new area of 

policy 

 

Today, I would like to focus chiefly on the medical profession though this is not to 

say other professions are not of importance.   

 

What possible reason exists for involvement by the Act and its enforces in the 

operation of markets for professional services? 

 

The answer is simple.  All the governments of Australia decided in 1995 that the 

Trade Practices Act would apply to this sector.   

 

The fact is there has been serious anticompetitive behaviour in the health and health 

services sector over the years.  I believe it should be treated no differently from any 

other sector – and that our presumption should be that competition law should be 

applied.  The professional health care market is a substantial market that warrants 

the serious application of the law. 

 

One feature of the Act is that, if there are measures that are anticompetitive, but for 

which a sufficient public benefit can be demonstrated, then, providing that the public, 

transparent and politically independent processes laid down in the Act are observed, 

authorisation can be granted.  That is, the law requires the eradication of anti-social, 

anticompetitive behaviour, whilst at the same time providing for such behaviour if it is 

determined to generate public benefit. 

 

I know that there is a school of thought that somehow medical services are different;  

that competition is harmful to quality and service;  that competition interferes with the 

doctor-patient relationship;  and that it encourages unethical behaviour. 
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In the United States, since 1975, following the Goldfarb case, antitrust law has 

applied to professional health services.  At the time, arguments were heard similar to 

those now being made in this country. 

 

The fact is:  every major court case in the United States since then has involved very 

serious, naked misuse of market power to extract increased income from patients, 

consumers, and insurers by health professionals and others.  There were never 

higher questions of ethics and quality of service.   

 

The more limited experience in Australia has been exactly the same. 

 

The Role of the Australian Competition and Consumer Commission 
 

In this country, the professions are important. 

 

In the field of health they include all practitioners, including specialist and allied 

health professionals, such as dentists and physiotherapists 

 

Throughout the 1990s the Commission took a considered interest in the professions 

– an interest that predated the National Competition Policy Review of 1993. 

 

In the early nineties, the Trade Practices Commission conducted major studies of the 

accounting, architecture and legal professions and identified major anticompetitive 

practices, in which the lawyers came to especial prominence.  As a result the then 

TPC called for substantial reform. 

 

These reports were one trigger for the national review of competition policy.  Since 

that time, national competition policy has been applied to all professions, and all 

sectors.  The National Competition Council and State competition policy review units 

have been active in reviewing and seeking to reform anticompetitive legislation. 

 

Now, I understand that professions wield considerable skills, to the benefit of 

Australians.  
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Very often they wield substantial market power. 

 

Competition law does not prohibit market power, but regulates its exercise, and, in 

some cases, its acquisition:  for example, via anticompetitive arrangements or via 

mergers. 

 

The importance of a profession’s ethical commitment to maintaining professional 

standards and skills, and to emphasise a duty to the public and to patients and 

clients is appreciated. 

 

But there is nothing embodied in the ethics of professions that would restrict the 

application of competition laws to professionals.  For example, nothing in the 

professional-patient relationship requires professionals to fix prices, or to abuse 

market power, or to organise in a way that is fundamentally anticompetitive. 

 

In addition, there are also important consumer issues.  Just as informed consent by 

patients to a medical treatment is now considered a standard ethical requirement 

that is binding on medical practitioners, so should patients be able to make an 

informed decision on market factors such as price. 

 

That is, I am interested in seeing patients give their informed financial consent to 

treatment. 

 

Honestly and accurately informing patients and clients and the public of the nature 

and costs of services offered by the professions, including by advertising, is not 

inconsistent with a professional’s ethical obligation. 

 

To inform patients of the financial consequences of a particular practice or act is 

therefore an important consideration:  one that is in perfect accord with the desire of 

the professions themselves to see that the welfare, health and safety of the 

community shall take precedence over those other considerations. 
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The Framework for Assessing Competition Issues 
 

I want to discuss a framework to assess competition issues. 

 

The medical profession, like some other professions, is very heavily regulated.  

There are justifications for regulation.  They include the need to protect the life and 

health of sick people from unqualified, incompetent or careless practitioners.  Even if 

health were not a consideration, a possible justification for regulation can be found 

beyond the normal provisions of competition and consumer law and arises from the 

phenomenon of so-called asymmetric information, that is, the imbalance of 

information possessed on one hand by the practitioner and on the other by the 

patient about the nature, quality and likely effect of health services. 

 

In this, I cannot agree with Milton Friedman who argued in ‘Capitalism and Freedom’ 

that the potential benefits of regulation were exceeded by the costs. 

 

Regulation of the medical professions has had a long history of serious 

anticompetitive effect.  Such regulation requires careful consideration from the 

viewpoint of public policy.  Some issues arise under the Trade Practices Act, whilst 

others arise as more general matters of public policy.  This is especially the case 

when practices are exempt from the Act. 

 

Let me highlight the areas of behaviour by the professionals that can be of concern. 

 

The first is the reservation of work by professionals to themselves, whether justified 

or not.  In economic terms, this is simply the formation of a cartel with monopoly 

power to set price.  Such behaviour includes the functional separation of markets 

into discrete segments, which limits competition within a profession. 

 

The second issue of concern is that of entry restrictions, whether justified or not.  By 

this I mean the regulation of entry into the market, specifically by the imposition of 

educational and competency standards, licensing and certification requirements, and 

restrictions on entry by foreign professionals or para-professionals. 
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Whether justified or not, whether the result of regulation or self-regulation, entry 

restrictions affect competition. 

 

For example, one is concerned that the conduct of certain specialist medical colleges 

and affiliated associations in determining the number of advanced training positions, 

which may restrict entry into the profession, could be anticompetitive in some cases 

and, where not the result of legislation, may breach the Act.   

 

The Commission in my time investigated claims that the Royal Australasian College 

of Surgeons restricted entry to advanced medical and surgical training and 

allegations that this was in breach of the Act. 

 

It concentrated on the College’s role in determining the number of trainees that 

received advanced training in orthopaedic surgery, and how it assessed overseas-

trained specialists referred to it by the Australian Medical Council. 

 

It formed the view that the College’s procedures and conduct may have constituted a 

breach of some of the competition provisions of the Act. 

 

As a result, in November 2000, the College applied for authorisation of processes in 

selecting, training and examining surgical trainees;  accrediting hospital posts as 

being suitable for training positions;  and assessing the qualifications of overseas-

trained practitioners. 

 

The Commission granted an interim authorisation, and issued a final determination 

on June 30, 2003. 

 

Relevant to this issue, the Australian Medical Workforce Advisory Committee, 

(AMWAC), was established in 1995 to advise on national workforce issues.  Its 

advice and recommendations weigh heavily on decisions made by the colleges on 

the number of new practitioners admitted to each field of expertise. 
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I have had some concerns about this process for some time.  I believe the process 

can be improved.  The weighting of working parties by medical specialists is also an 

issue.  Furthermore, the detail on which recommendations are based lacks rigour, 

which possibly could colour the conclusions on workforce needs and requirements 

for new training positions. 

 

The third area that is of interest is implementation of regulation, often by the 

professions themselves, that could result in competitive detriment.  I include in this: 

 

• the regulation of prices, in particular as a result of recommended fee 

schedules; 

 

• the prohibition on certain kinds of advertising or promotion; 

 

• restrictions that apply to ownership and business structures. 

 

I take a close interest in the fourth area of anticompetitive behaviour, which is 

conduct not permitted by statute.  These are mainly breaches that are 

anticompetitive and include price fixing and boycotts. 

 

The first enforcement action the Commission took against medical professionals was 

against the Australian Society of Anaesthetists, the ASA, and four individual 

anaesthetists in New South Wales who fixed prices and threatened to boycott a 

hospital unless ‘on-call’ fees were paid.  As a result of action by the Commission in 

the Federal Court, the ASA gave undertakings to the court – the equivalent of an 

injunction - that it would not engage in fixing, controlling or maintaining prices offered 

or charged for the supply of on-call services.  In addition, the ASA undertook to 

implement a program of compliance with the Trade Practices Act. 

 

In July 2000, the Commission instituted Court action in the Federal Court alleging 

that the AMA and Mayne Nickless had engaged in price fixing and other 

anticompetitive conduct. 
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It alleged that this behaviour was in breach of s.45 of the Act. 

 

The AMA acknowledged that it had breached the Trade Practices Act and entered 

into settlement discussions.  Following a penalty hearing, the Court stated that it was 

satisfied the AMA had engaged in price fixing and primary boycott conduct.  The 

Court indicated it would make orders that the AMA pay a penalty of $240,000. 

 

In addition, the President and the Executive Director of the AMA were ordered to pay 

a pecuniary penalty of $10,000 each. 

 

The case against the MNL group of respondents continued separately.  It was 

recently determined that the group had not breached the law. 

 

The fifth area of significance has an international flavour.  The concerns mainly deal 

with the process whereby the qualifications of overseas professionals are 

recognised, and whereby they are allowed to practice. 

 

The final issue is that of consumer protection.  It will come as no surprise to you that 

the consumers of professional services are not always as well informed as those 

other in other sectors. 

 

Information needs to be provided, and it needs to be provided in a way that does not 

mislead or deceive.  

 

At the present time, many restrictions on advertising by professionals, which were 

previously imposed by State and Territory legislation, have been removed.  This is, I 

hasten to add, a good thing. 

 

But it means that in many cases, the only protection afforded consumers is provided 

by Part V of the Trade Practices Act and State and Territory Fair Trading Acts. 

 

I am sometimes asked about my attitude to corporatisation of medicine. 
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Corporatisation as such may raise social questions but they are largely beyond the 

scope of competition law. 

 

From a competition law viewpoint, the most obvious concern that would arise would 

be if corporatisation led to a high degree of concentration in the market.  We are well 

short of that situation at present. 

 

From a consumer protection law viewpoint, the laws on misleading and deceptive 

conduct apply in this as in all facets of the economy.  One could imagine concerns 

arising if there was not proper disclosure to patients of significant information eg of 

commercial interests that may be affecting medical decisions. 

 

From a broader perspective, I believe there is not only a need for full disclosure to 

patients of relevant commercial interests but also a need for corporations to establish 

codes of behaviour that prevent conflicts and that ensure medical and clinical 

decisions are not compromised by commercial imperatives of the corporation. 

 

I do not think it appropriate that, as has been suggested by the AMA, medical 

services should be excluded from the provisions of the law1. 

 

I believe that professionals, including doctors, and lawyers, and dentists, should be 

treated no differently to others engaged in supplying services and goods to the public 

and who choose to operate as businesses. 

 

I don’t think we are, as a nation, well served if the economic interests of medical 

practitioners is confused with the interest of the Australian public in their own good 

health. 

 

                                                 
1 Dr Mukesh Haikerwal, Victoria President, AMA, in an interview with Shamus Haugh, ABC Gippsland, 29 
August 2001. 
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I don’t want to see country towns where competing doctors collectively refuse to 

participate in no-gap arrangements or ‘known-gap’ arrangements or where 

competing doctors agree to boycott bulk billing. 

 

I do not want to see medical practitioners set free to collude and price fix if they wish.  

 

I don’t want to see them form cartels and engage in anticompetitive practices, all 

without sanction, as free as birds. 

 

To my way of thinking such developments would neither be reasonable nor 

acceptable. 

 

It is not reasonable to think that doctors aren’t operating in a market for medical 

services.  And that such a market can be distorted and subjected to anticompetitive 

practices.   

 

And it is not acceptable that the sick, those already made vulnerable by ill health, 

should suffer financial hardship as a consequence of anticompetitive predations by 

health professionals. 

 

CONCLUSIONS 
 

The global dimension and profession dimension are important newer areas of 

competition law which require consideration. 

 

In this paper I have discussed a number of international dimensions to competition 

policy.  The ever increasing number of international transactions in the economy 

points to a need for greater policy efforts at a global level to deal with them.  One of 

the key concerns of smaller countries is that there is some danger that international 

cooperation between such major countries as the United States, the European Union 

and even Japan will ignore smaller countries.  There is some danger that they will 

look at the effect of cartels or mergers in their own countries and ignore their effects 

in far small away countries. 
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Finally there seem to be extreme views of globalisation – very uncritical or totally 

critical.  What is needed is global competition law to maximise the benefits and 

minimise the harm of globalisation. 

 

Issues of competition regarding the medical profession are important.  However, 

other professions need consideration also.  Moreover, in looking at the restrictions 

on supply and competition in the professions, it needs to be noted that the 

government plays an important role in keeping numbers down.  And it also needs to 

be noted that there are major issues concerning competition in the health sector.  

Competition in regard to the medical profession is only one aspect of that subject. 

 


